N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

THE CLARK CONSTRUCTI ON GROUP
I NC.

V. : Civil Action No. DKC 2002-1590

ALLGLASS SYSTEMS, INC., et al.

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this breach
of contract case is the joint nmotion by Defendants All gl ass
Syst ens, I nc. (“Allglass”) and Col oni al Surety Conpany
(“Colonial”) to authorize an interlocutory appeal pursuant to 28
US C § 1292(b) of the court’s January 13, 2005 Order denying
their motion for reconsideration. The issues have been fully
briefed and the court now rules, no hearing being deened
necessary. Local Rule 105.6. For the reasons that follow, the
court will deny the notion.
| . Backgr ound

This case arises out of circunstances surrounding two
construction projects: (1) an office building in Washi ngton, DC
(1201 Eye Street Project) and (2) the Chevy Chase Bank
headquarters building in Bethesda, Maryland (Chevy Chase Bank
Project). On these projects, Plaintiff, The Cl ark Construction

G oup, Inc. (“Clark”) was the general contractor, Allglass was



a subcontractor, and Col onial was Allglass’ surety. On the 1201
Eye Street Project, Third-Party Defendant Kawneer Conpany, I|nc.
(“Kawneer”) designed and manufactured the w ndow systens
installed by Allglass.?

After discovery had closed and nultiple dispostive notions
were filed, on August 6, 2004, this court granted Clark’s notion
for partial summary judgnent and Kawneer’s notion for sunmary
judgnment, and denied the cross-notions for summary judgnment
filed by Allglass and Col onial. As a result, judgnment was
entered in favor of Clark and against Allglass and Col onial as
to liability, and in favor of Kawneer and agai nst Allglass on
the third-party clains. See Paper 139 (Order). Def endant s
Al l gl ass and Col onial thereafter noved for reconsideration of
t he August 6 Order, which the court denied. Defendants now nove
for authorization to file an interlocutory appeal, pursuant to
28 U.S.C. 8§ 1292(b).? For the follow ng reasons, Defendants’

motion will be deni ed.

! For a conplete recount of the factual history of this
case, see the court’s prior Menorandum Opi nion. Paper 138.

2 Al t hough Defendants’ nmotionis titled as a Joint Motion to
Alter or Amend Order Denying Joint Mtion for Reconsideration,
the argunments set forth in their papers nmake clear it 1is
actually a request that the court authorize an interlocutory
appeal of its August 6, 2004 Order, in which the court granted
Clark’s and Kawneer’'s respective notions for summary judgnment
and denied the summary judgnent notions of Defendants.



1. Analysis

“Section 1292(b) provides a mechani smby which litigants can
bring an i medi ate appeal of a non-final order upon the consent
of both the district court and the court of appeals.” In re
Cenment Antitrust Litig., 673 F.2d 1020, 1025-26 (9'" Cir. 1982),
aff’d for lack of forum sub non., Arizona v. Ash Grove Cenent
Co., 459 U S. 1190 (1983); see also Costar G oup Inc. .
LoopNet, Inc., 172 F.Supp.2d 747, 750 (D.m. 2001). That
section states in pertinent part:

When a district judge, in making in a civil

action an order not otherw se appeal able

under this section, shall be of the opinion

that such order involves a controlling

guestion of law as to which there is

substantial ground for difference of opinion

and that an i medi ate appeal from the order

may materially advance t he ultimte

term nation of the litigation, he shall so

state in witing in such order.
28 U.S.C. § 1292(b). Thus, a defendant seeking an interlocutory
appeal pursuant to 8 1292(b) nust “show (1) that a controlling
i ssue of |aw exists (2) about which there is a substantial basis
for difference of opinion and (3) that an i mmedi ate appeal from
the order may materially advance the ultimte term nation of the
litigation.” Riley v. Dow Corning Corp., 876 F.Supp. 728, 731
(MD.N C. 1992). Unless all of the statutory criteria are

satisfied, “a district court may not and should not certify its



order . . . for an immediate appeal wunder [8] 1292(b).”
Ahrenhol z v. Bd. of Trs. of the Univ. of Ill., 219 F.3d 674, 676
(7th Cir. 2000); see also Riley, 876 F. Supp. at 731 (stating that
8§ 1292(b) *“requires strict adherence to all statutory
requi rements before certification will be allowed”). Mreover
the Fourth Circuit has cautioned that “8 1292(b) shoul d be used
sparingly and . . . that its requirenments nust be strictly
construed.” Myles v. Laffitte, 881 F.2d 125, 127 (4" Cir
1989); see also Riley, 876 F.Supp. at 731 (“The | egislative
hi story of [8 1292(b)] suggests that there is a strong federal
policy against pieceneal appeals.”); Beck v. Communications
Wor kers of Anerica, 468 F. Supp. 93, 95-96 (D. vd. 1979) (“Section
1292(b), a narrow exception to the |ongstanding rule against
pi eceneal appeals, is limted to exceptional cases.”).

I n their notion, Defendants All gl ass and Col oni al argue t hat
“the controlling question of lawis whether summary judgment was
properly granted based on the law” Paper 152 at 3.
Specifically, they contend that “whether notice of default,
which is a condition precedent to Allglass’ and [Col onial’s]
liability, was properly provided by Clark to Allglass is a
controlling question of |aw that has a significant bearing on

Allglass’s liability under the subcontract,” and, noreover, that

“[t]he issue of notice is a factual issue that Allglass and
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Col oni al contend was inproperly decided on sunmary judgment.”
ld. at 4. They also point to several findings nade by the court
in its August 6, 2004 Opinion, asserting that “[t]here are
substantial grounds for a difference of opinion as to each of
these material facts,” and arguing that “a ruling by the Court
t hat even one of these material facts is in dispute would |ikely
warrant a different outcone on sunmmary judgnent.” Id. at 5.
Al t hough Defendants may be correct about the consequences
should a court find a material fact in dispute, they have fail ed
to denonstrate that any of the issues they point to are
controlling questions of law as to which there are substantia
grounds for a difference of opinion. First, Defendants plainly
seek a review of whether any of the material facts the court
found as wundisputed were, in fact, disputed. See id. at 5
(“There are substantial grounds for a difference of opinion as
to each of these material facts.”). However, “[t]he antithesis
of a proper 8 1292(b) appeal is one that turns on whether there
is a genuine issue of fact or whether the district properly
applied settled law to the facts or evidence of a particular
case.” MFarlin v. Conseco Services, LLC, 381 F.3d 1251, 1259
(11t" Cir. 2004); see al so Marl brough v. Crown Equi p. Corp., 392

F.3d 135, 136 (5'" Cir. 2004) (“The underlying issue of whether

[a party] has presented sufficient evidence to show a ‘genuine



issue . . . [of] material fact,’ and thus avoid summary judgment
under Fed.R Civ.P. 56(c), is not a question of law within the

meani ng of § 1292(b)."). In Ahrenholz, 219 F.3d at 676, the

Seventh Circuit focused in sonme detail on the type of questions
appropriate for 8 1292(b) appeal:

Formal |y, an appeal fromthe grant or deni al
of summary judgnment presents a question of
law (nanely whether the opponent of the
nmotion has raised a genuine issue of
material fact), which if dispositive is
controlling; and often there is room for a
difference of opinion. So it mght seem
that the statutory criteria for an i medi ate
appeal would be satisfied in every case in
which summary judgnent was denied on a
nonobvi ous ground. But that cannot be
right.

W think “question of law as wused in
section 1292(b) has reference to a question
of t he meani ng of a statutory or
constitutional provision, regulation, or
conmon | aw doctrine rather than to whether
the party opposing summary judgnent had
rai sed a genuine issue of material fact.

We also think, here recurring to our
recent order denying permssion to take a
section 1292(b) appeal in Downey v. State
Farm Fire & Casualty Co., No. 00-8009 (7th
Cir. May 18, 2000), that the question of the
meani ng of a contract, though technically a
gquestion of Ilaw when there is no other
evi dence but the written contract itself, is
not what the framers of section 1292(b) had
in mnd either. W think they wused
“question of law in nmuch the sane way a | ay
person mght, as referring to a “pure”
guestion of law rather than merely to an
issue that mght be free from a factua
contest. The idea was that if a case turned



on a pure question of law, sonmething the
court of appeals could decide quickly and
cleanly w thout having to study the record,
the court shoul d be enabled to do so wi thout
having to wait till the end of the case.

But to deci de whether summary judgnent was
properly granted requires hunting through
the record conpiled in the summary judgnment
proceeding to see whether there nmay be a
genuine issue of material fact |urking
there; and to decide a question of contract
interpretation may require i mersion in what
may be a long, detailed, and obscure
contract

ld. at 676-77 (internal footnotes omtted); see also MFarlin,
381 F.3d at 1259 (“To summarize, 8 1292(b) appeals were
i ntended, and should be reserved, for situations in which the
court of appeals can rule on a pure question of |aw w thout
having to delve beyond the surface of the record in order to
determ ne the facts.”).

G ven Defendants’ assertion that the “controlling issue of
law i s whether summary judgnment was properly granted based on
the law,” and that “[t]here are substantial grounds for a
difference of opinion as to. . . material facts” identified in
t heir novi ng papers, Defendants have not denonstrated that there
are controlling questions of pure |aw about which there is a
substantial basis for difference of opinion. Rather, they point

to “factual issue[s] that Allglass and Col onial contend [were]

i nproperly decided on summary judgnment.” Paper 152 at 4. As



the authorities cited above make cl ear, such questions are not
proper for 8§ 1292(b) appeal .3

Mor eover, even if there were controlling questions of |aw
i nvol ved, Defendants have failed to denonstrate that there is a
“substantial ground for difference of opinion” on those
guesti ons. In their notion, Defendants do not cite a single
authority to support their sweeping assertion that “the Court’s
ruling on Clark’s Mtion for Partial Summary Judgment

provi des substantial grounds for difference of opinions,” nor to
support their general <claim that “[t]here are substanti al
grounds for a difference of opinion as to each of [the] materi al
facts” identified in their notion. See Paper 152 at 4-5. In
their reply, however, Def endants contend “the relevant
authorities cited in the Joint Mtion [for Reconsideration]”
denmonstrate that “there are clearly substantial grounds for a
di fference of opinion.” Paper 163 at 7. However, the cases
Def endants cited in their Joint Mdtion for Reconsideration were

considered by the court in ruling on that notion and found to be

di stingui shabl e, inapposite, and not controlling on the issues

8 Al'though Defendants attenpt in their reply menorandumto
recharacterize the i ssues as “controlling questions of law,” the
i ssues nonetheless remain inextricably rooted in the facts of
the case and, as evidenced by the court’s August 6, 2004
opi nion, could not be decided w thout “delv[ing] beyond the
surface of the record.” MFarlin, 381 F.3d at 1259.
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presented in this case. Accor di ngly, t hese “rel evant
authorities” do not denonstrate a substantial ground for
di fference of opinions on any controlling questions of law. In
fact, Defendants’ Joint Mtion for Reconsideration, like the
present notion, relied less on identifying perceived |egal
errors, or errors in the application of law to facts, and nore
on identifying what they contended were material issues of fact
in dispute. Conpare Paper 141 at 5 (asserting that the court
“over|l ooked material and determ native facts that favor All gl ass
and Col onial,” that, “when viewed in the |ight nost favorable to
t he non-noving party,” present genuine issues of material fact
in dispute), with Paper 152 at 5 (“[A] ruling by the Court that
even one of these material facts is in dispute would likely
warrant a different outconme on summary judgnment.”). In short,
nei ther Defendants’ oppositions to Clark’s and Kawneer’s
respective notions for sunmary judgnment, the Joint Motion for
Reconsi der ati on, nor the present notion denonstrate a
substantial ground for difference of opinion on any of the | egal
i ssues previously decided by this court.

Finally, even if Defendants had denonstrated the existence
of the first two requirenments for certifying an appeal pursuant
to § 1292(b), it is doubtful that allow ng Defendants to appeal

the issue of liability while the issue of damages remmi ns woul d



“materially advance the ultimte term nation of the litigation.”
28 U.S.C. 8§ 1292(b). Generally, this requirement is met when
resolution of a controlling | egal question would serve to avoid
atrial or otherw se substantially shorten the litigation. See
generally 16 Charles Alan Wight, Arthur R MIller & Edward H
Cooper, Federal Practice and Procedure § 3930, at 432 (2" ed.
1996). See also Orson, Inc. v. Mramax Film Corp., 867 F. Supp.
319, 322 (E.D.Pa. 1994) (“In determ ning whether certification
will materially advance the wultimte termnation of the
l[itigation, a district court is to exam ne whether an i medi ate
appeal would (1) elimnate the need for trial, (2) elimnate
conplex issues so as to sinplify the trial, or (3) elimnate
i ssues to nmake discovery easier and |less costly.”).

In Wnstead v. United States, 863 F. Supp. 264, 269 (M D. N. C.
1994), the district court denied the plaintiffs’ request for 8§
1292(b) certification of the court’s summary judgnment order on
the grounds that an appeal would not materially advance the
ultimate term nation of the litigation. The court’s reasoning
IS instructive:

This action is presently only partially
resolved. VWhile the issue of liability has

been deci ded, the issue of damages rennins.
Certifying this inconplete action for appeal

woul d be wasteful. By waiting for the issue
of damages to be resolved, the entire action
can be reviewed on appeal. Certifying the

10



action for review before danages have been

determ ned would likely result in one appeal

on the liability i ssue and a separate appeal

on the danmages issue. Creating a situation

necessitating two separate appeals is a

waste of judicial resources and should be

avoi ded if possible.
ld. at 269. Simlarly, here the question of liability has been
deci ded, but the issue of damages remain. Gven “the court’s
general policy against pieceneal appeals in the course of
ongoing litigation,” and the fact that a favorable ruling for
Def endants on appeal would not elimnate the need for a trial,
or for that matter, sinplify the trial, Defendants sinply have
not denonstrated that an appeal at this time would materially
advance the ultimate term nation of the litigation. See CoStar,
172 F.Supp.2d at 750 (“[T]he court’s general policy against
pi eceneal appeals in the course of ongoing litigation,
especi ally where even a resolutionin [the plaintiff’s] favor on
appeal would not prevent a trial as to other issues still
out standi ng, wundermnes [the] argunent that sound trial
managenent principles support an inmmediate interlocutory
appeal .”); North Carolina ex rel. Howes v. WR. Peele, ©Sr.
Trust, 889 F.Supp. 849, 856 (E.D.N.C. 1995) (recognizing that
certifying an order for interlocutory appeal after the

def endants had been found |iable under CERCLA but before the

trial on damages “would result in exactly the kind of pieceneal
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review the Fourth Circuit has advised against and would
mani festly delay the ultimate resolution of this litigation in
its entirety”).
L1l Concl usi on

For the foregoing reasons, Def endant s’ notion for
aut hori zation to pursue an interlocutory appeal under 28 U S.C

8§ 1292(b) is denied. A separate Oder will follow.

/sl
DEBORAH K. CHASANOW
United States District Judge

March 30, 2005
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